
certain kinds of reactions or feelings as
not important, or we might discount all
of the experiences or feelings of a certain
kind of person. But whether such 
deficits are situational or a more stable
part of our makeup, if we want to make
a good ethical decision, we need to 
rectify them. An ethics consultation 
can help with this, revealing a gap in
our awareness of what is ethically at
stake—either some ethical data that 
we are overlooking or the perspective 
of someone whose point of view we are
not adequately attending to. Correcting
a deficit of ethical sensitivity is one 
possible value of an ethics consultation.

Suppose, for example, a patient or a
family requests life-extending treatments
with serious side effects and little likeli-
hood of benefit because they fear a lonely
and painful death and see it as the only
alternative. If they cannot hear care-
givers’ offers of good palliative care and
assurances that they will not abandon
them, an ethics consultation might get
this message across.

A second thing that goes into good
ethical decision-making is good judg-
ment about ethical matters. A person
whose sensitivity is well attuned to a 
situation will often have a lot of ethical
data to process; good ethical decision-
making depends on having the necessary
skills for processing that data and using
it to reach a sound judgment.

Most adults have some skill at 
processing ethical data, but very few
have thought much about how ethical
judgments are reached, much less about
the thought patterns by which different

Most hospitals and health systems
now have either an ethics com-
mittee or trained ethicists on

staff to provide ethics consulting assistance.
In most institutions, such assistance is
available to caregivers, patients, families
and anyone else involved in an ethically
complex decision. Most ethics consultation
programs are less than 10 or 15 years 
old, but health care ethics scholars and
professional societies like the American
Society for Bioethics and Humanities have
begun to study ethics consultation care-
fully. This essay is the fruit of such study.

What is the value of an ethics consul-
tation? Why would someone ask for this
kind of assistance and what do those who
offer ethics consultations aim to provide?

James Rest,1 a psychologist of ethical
development, has identified four com-
ponents of ethical decision-making and
implementation and to these I will add
two more. The six factors are: ethical 
sensitivity; ethical reasoning and judg-
ment; ethical motivation; practical 
implementation; shared rather than 
isolated ethical wisdom; and fitting ethical
decisions into our lives.

The first component of every ethical
decision is being aware of what is ethically
at stake. Rest calls this ethical “sensitivity.”
It is the ability to understand all that is
ethically significant about a situation so 
it can be assessed from the perspective of
various values, ethical principles, rights,
virtues and duties. It also entails appreci-
ating the perspectives of the stakeholders.

Sometimes we overlook something
that is ethically significant because we
have a pattern of blindness to that kind
of thing. For example, we might discount
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kinds of ethical judgments are formed
(e.g. the differences between judgments
based on character and virtue, those based
on maximizing values and minimizing
harms, those based on principles or duties
or rights, and so on). Few are truly skillful
in determining when an ethical judg-
ment is defective because it doesn’t
process the ethical data coherently. An
ethics consultation can assist a decision-
maker in drawing a sound conclusion
from the ethical data. Ethics consultants
are also often able to offer helpful concepts
and distinctions, such as those developed
in the scholarly literature of health care
ethics that can clarify the elements of a
puzzling situation and render a difficult
situation easier to comprehend. In addi-
tion, they are often able to clarify ethical
judgments by being knowledgeable
about the standards of professional ethics
that are relevant to the situation.

Suppose a physician caring for a neuro-
logically damaged patient feels confident
that life-extending care is best for the
patient, but has not asked what inter-
vention the patient would choose if he or
she could do so. An ethics consultation
could help the physician attend to this
important ethical principle for patients
incapable of decision-making.

A third element of good ethical 
decisions is motivation to do what one
ought to do. Even when a person is 
sensitive to what is ethically at stake in 
a situation and judges well about what
ought to be done, the person may not 
be motivated to act accordingly. The 
elements of motivation—a person’s
habits and patterns of living according to
certain values, principles and ideals—
typically develop and grow only over
time. So it would be inappropriate to
expect an ethics consultation to magi-
cally rectify a deficit of motivation if 
that is the problem. But straightforward
description of appropriate motivation
and straightforward discussion of people’s
actual motivations can be very helpful.
Occasionally it prompts significant change
in decision-makers’ motivations and, in
any case, it can at least assist the others
involved in “calling a (motivational)
spade a spade.”

The fourth component of a good 
ethical decision is knowing how to
implement it in a practical way and

being emotionally able to do so rather
than being hindered by feelings of fear 
or hopelessness. On the practical side—
especially in complex institutional and
professional settings like contemporary
health care—people sometimes discover
they do not know how to do what they
ought to do. They may lack the needed
expertise and do not know how to get
assistance, or perhaps they do not know
how to work the institution’s systems.
On the emotional side, they may have 
to confront powerful fears or a sense of
hopelessness in order to carry out the
action they have judged appropriate.
Ethics consultations often contribute by
educating the person on how to make it
happen or helping the person handle his
or her fears or sense of hopelessness.

In many situations, for example,
patients, family members or caregivers
are quite thoughtful in determining what
they ought to do, but are overwhelmed
that their choice is a choice between
tragedies. An ethics consultation can help
them deal with the hopelessness of such
terrible choices and the fear that often
attends being responsible for choosing
the least bad outcome for someone else.

Throughout this essay, the decision-
maker has been spoken of as if the 
decision-maker is always an individual.
However, very frequently, the “decision-
maker” is a group of people acting as a
unit. For example, if a patient is incapable
of decision-making, several family 
members may need to come to a con-
sensus about treatment, even if one of
them is formally and legally the official
spokes-person. The nursing staff or the
residents caring for a particular patient 
or the entire interdisciplinary team may,
in a given situation, function as a unit in
deciding the ethically right intervention
for the situation.

It is sometimes assumed that ethics
consultations are there to serve ethics, to
make sure people act ethically, as a sort of
ethics police force. This view of ethics con-
sultations is deeply mistaken. Ethics con-
sultations are done for the sake of decision-
makers, to help them in their desire to
make the best ethical decisions they can,
not for some more abstract purpose.

This means that when deciding
whether to seek an ethics consultation,
those wanting assistance should stop to
figure out who the decision-maker is 
in the situation. Is this my personal 

Value continued from page 1 decision? Is it my ethical questions with
which I need help? Or is this a collective
decision? Obviously, making this clear 
to those providing the ethics consulta-
tion will also help them in serving the
decision-maker or group effectively.

This takes us to a fifth component of
good ethics consultations. Judging diffi-
cult ethical matters can be a very lonely
business (whether the decision-maker is an
individual or a group) because we humans
make our ethical decisions, in an impor-
tant sense, before all the world. While no
one else can be responsible for our actions,
it is consoling (in the root sense of the
word: solari, “to soothe,” con-, “together”)
to know that other thoughtful people are
sharing in what may be a particularly dif-
ficult process or ethical judgment. This
means that an ethics consultant—whether
a committee or an individual—cannot
walk out of a consultation thinking that
everything that happened rested solely 
on the shoulders of the decision-maker.
Unless the decision-maker chooses to
ignore what has been shared in the con-
sultation, the judgment about what ought
to be done must be viewed as a shared
judgment between decision-maker and
consultant. This sharing of responsibility,
this gift of con-solation, is often a very great
gift for a decision-maker.

Sixth, good ethical choices should make
sense to the one making the decision.
Furthermore, the decision-maker should
be able to explain it so it makes sense to
others. When the story is told of what
was ethically at stake in the situation, of
the judgments this led to, of the motiva-
tion to carry out the decisions, the efforts
taken to implement the decision and
overcome hindrances, and of the actor’s
recognition of being the responsible
party for what was done—that story
needs to make logical, cognitive sense
and affective, emotional sense. 

Why would someone ask for an ethics
consultation?

Since we know that these six charac-
teristics of good ethical decision-making
are sometimes very hard to achieve, if
there are people who can help us achieve
them even a little better than we could on
our own, that is a good thing. Many of us
have friends or family members to whom
we can turn to for assistance with ethical
decisions in personal matters. What health
care ethics committees and individual

Value continued on page 12
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obligations that come in many forms
simply from being a family member. 
Of course, there can be coercion beyond
that, and the most vulnerable to excessive
coercion within families are children or
adults who are emotionally, physically or
financially dependent.

Robert is not a child. While retarded,
he has a degree of social and financial
independence. The family is described as
close-knit and loving. He seems to have 
a good relationship with them and his
brother, the recipient. Robert himself
came forward with the donation offer.
Unless the dissenting psychiatrist has
information to the contrary, undue 
coercion does not seem a reasonable 
justification for denying Robert’s request
to donate.

The second issue that must be consid-
ered is that Robert has some degree of
mental retardation.4 We must ask if he
was capable of giving informed consent
even though he is able to get along
pretty well. He works, lives alone, and
from what we know, makes important
life judgments every day. We have no
information that he has ever been judged
incompetent to make important life 
decisions. He has, from all that we
know, a loving and supportive family. 
To discount his ability to consent to
donation, we would have to have specific
information about how his intellectual
deficits impair his ability to understand
the nature of the surgery, its risks, etc.
Because the most serious risks (death
and disability) are extremely unlikely,
the threshold for judging his ability
need not be as exacting as it would be 
if he were facing a high likelihood of 
serious risk. 

The evaluation was quite thorough
prior to the second, dissenting opinion
and the psychiatrist has not given us any
specific information to make us doubt
Robert’s ability to make the decision to
donate and to take responsibility for it. 
If important new information is brought
forward by the psychiatrist (for example,
that Robert had revealed that his family

uestion: Robert L. contacted the
renal transplant coordinator stat-
ing that he wished to donate a

kidney to his older brother
George who was on dialysis for end-stage
renal failure. Robert is a 42-year-old
mentally retarded man with an IQ
between 70 and 80. He lives indepen-
dently without a guardian and has a job.

Robert’s psychologist, who has known
him for 10 years, submitted a letter 
stating that he believed Robert was 
capable of giving informed consent for
the donation. The renal transplant 
psychiatric social worker found that
Robert came from a close-knit family,
had a warm relationship with George,
and concluded that he was capable of
making an informed decision. There
were several meetings with the trans-
plant nephrologist. Robert met with 
him alone as well as with his family. 
The nephrologist’s evaluation concluded
that Robert understood that his donation
was voluntary and that he was capable of
giving informed consent.

On the day of surgery the anesthesiol-
ogist, who did not know Robert, was
reluctant to provide anesthesia in this
circumstance. When the prior evaluations
were reviewed with the anesthesiologist,
he agreed to proceed but the surgery was
canceled because of an infected mosquito
bite. To reassure everyone that the
donation was appropriate, a psychiatrist
who had not previously seen Robert was
consulted. This psychiatrist disagreed with
the previous evaluations and concluded
Robert should not be allowed to donate 
a kidney to his brother.

How can the physicians determine if
Robert’s donation is appropriate? How
would you advise the kidney transplant
team faced with one dissenting opinion?

esponse: As the waiting list for
organs grows, our society has

turned more often to living
donors, persons who give one of paired
organs, the kidneys, or part of an
unpaired organ such as the liver. The
problem with living organ donation is

that the donors expose themselves to 
risk of harm. For single kidney donation,
the risk of death (0.04% as reported by
the Organ Procurement and Transplan-
tation Network1) or serious morbidity 
is small and the benefits for the donor
can be considerable.2 Still, an otherwise
healthy person must undergo major
surgery in order to donate and even if
things go as well as possible, there is 
certainly temporary pain, discomfort,
disability, lost work or social opportu-
nity, and the risk of living with only 
one kidney. Nonetheless, living donation
is increasingly common and since 2001,
the number of living kidney donors has
exceeded the number of dead donors.3

If donors are going to be exposed to
the unavoidable morbidity of surgery and
the risk of even more serious harm, we
want to be sure they give full, informed
consent. This means receiving adequate
information about the risks, having 
adequate mental capacity to process that
information, and finally, not being
coerced or unduly pressured. In evaluat-
ing the appropriateness of Robert L. as 
a donor for his brother George, there 
is reason for questions about two of 
these three issues (I will assume that 
the transplant team has given him
enough information). While we are not
told specifically why the psychiatrist 
dissented, the following issues should 
be considered.

First, was there undue pressure on
Robert to donate? Some argue that being
a family member, by its very nature, puts
one in a coerced position. How can you
say no to a family member without being
made to feel disloyal or worse? Nonethe-
less, our society has generally accepted the
notion of live donation within families.
In fact, we have traditionally been more
comfortable with family donation than
we have with donation by friends,
acquaintances, and certainly, outright
strangers (although each of these cate-
gories is becoming more acceptable as
well.) I believe that the “coercive” aspects
of being part of a family are considered
by most of us to be part of the perceived

Ask the ethicist:

Live organ donation: determining the mental age of consent
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The legal column:

Traumatic brain injury and criminal responsibility
By William J. Winslade, PhD, JD

Professor of Psychiatry and Behavioral Sciences, Institute for the Medical Humanities
University of Texas Medical Branch, Galveston

Traumatic brain injury for
decades has been, and continues
to be, a major public health

problem in the United States. Car
crashes, gunshot wounds, falls and sports
injuries account for two million brain
injuries a year, nearly 400,000 hospital
admissions, and at least 60,000 deaths.
Approximately 90,000 people suffer a
severe brain injury and survive but
require extended, expensive rehabilita-
tion. Some 2,000 people a year lapse 
into permanent unconsciousness lasting
for months or years before they die.

Some survivors of traumatic brain
injury fully recover, but many others
experience a multitude of cognitive,
emotional and behavioral disabilities. For
example, attention deficit and memory
loss may affect cognitive functioning.
People with brain injuries often deny
their disabilities; yet they are extremely
frustrated by their inability to think
clearly or perform tasks that came easily
before their injury. Personality changes
are common. Those who were calm and
controlled may become quick-tempered
and impulsive. In some people anger
erupts into aggressive attacks on others.
Many with severe brain injuries lack the
ability to control their thoughts, emo-
tions, impulses and their conduct. They
may become uninhibited, promiscuous,
anxious, paranoid or violent.1

People with severe brain injury may
require close supervision in a controlled
environment to prevent violent outbursts
and other impulsive behavior. It is
because such people lack the ability to
control their impulses and conduct, that
they may pose a threat to others and
themselves. Although not all people 
with severe brain injury are dangerous, a
history of traumatic brain injury is more
common among prisoners than the gen-
eral population.2 In two classic studies of
15 adults and 14 juveniles on death row
in the mid-1980s, psychiatrist Dorothy
Otnow Lewis found all 29 inmates had a
history of traumatic brain injury. One
might assume that their brain injuries
would have been discovered and taken

into consideration during their trials or
at sentencing. Yet Lewis reported that
evidence of brain injury was not uncov-
ered at all, much less presented in the
legal proceedings.3, 4

When I was invited in 2000—15 years
after Lewis’ studies were published—to
speak to the National Public Defenders
Association about traumatic brain injury
and criminal responsibility, I discovered
that only a few of the 800 public defenders
were familiar with Lewis’ research. This
provoked me to explore further the rele-
vance of brain injury to criminal respon-
sibility. It also raises questions about the
roles of psychiatrists, psychologists and
other health care professionals in evaluat-
ing the impact of brain injury on behavior.

Criminal responsibility presumes that
people have the capacity to control their
conduct and to choose whether to commit
crimes. Those whose mental capacity is
severely impaired may be found not guilty
by reason of insanity for an act they com-
mitted that would otherwise be a crime.
Although disagreement exists about the
tests for insanity, it is sometimes clear that
traumatic brain injury can cause cognitive
and behavioral changes in a person who
meets the test for insanity.

One dramatic example is that of a 
20-year-old man severely brain damaged
from a near fatal car crash. Although
before his accident he was a responsible,
polite, nonviolent young adult, afterward
he became increasingly suspicious and
delusional. He formed an overwhelming
paranoid delusion that his mother, with
whom he had previously had a good rela-
tionship, had become part of a conspiracy
to kill his father. One day he was at the
drugstore with his mother when she was
picking up some cardiac medication
(coumadin) for his father. The pharmacist
said to her jokingly, “What are you
going to do with all this rat poison?” The
young man’s paranoid delusion about the
conspiracy intensified and he felt com-
pelled to kill his mother to protect his
father. When he and his mother got
home, he shot her to death. The psychia-
trists who evaluated the young man all

agreed, as did the attorneys, that he was
insane because they thought he was a
paranoid schizophrenic. Although it was
clear that he was legally insane, after he
was committed to a mental institution, 
it was discovered he was not suffering
from schizophrenia. Only later did his
physicians realize that his traumatic
brain injury rather than schizophrenia
caused his paranoia.5

For purposes of criminal responsibility
it is always relevant, as the Lewis research
demonstrates, to evaluate psychiatric,
neurological and neuropsychological 
factors that may have influenced the
behavior of a person accused of a crime.
When a person seems to have undergone
a sudden personality change or acted
wholly out of character in a strange man-
ner, possible links to brain injury should
be assessed. A history of traumatic brain
injury may shed light on an accused 
person’s conduct as well as their cogni-
tive and emotional capacities. Although
brain injury—even severe brain injury—
may not provide sufficient evidence for
insanity, it may help to explain criminal
behavior, even if it does not excuse it.
Evidence of brain injury may, however,
be a factor that affects whether an alleged
crime is classified as a serious felony or a
lesser offense. If a person is convicted of 
a crime, evidence of brain injury may be
considered as a mitigating factor with
regard to severity of punishment. In view
of the relevance of brain injury to criminal
responsibility, attorneys have a responsi-
bility to consider whether brain injury
may have influenced a defendant’s behav-
ior. Appropriate health professionals,
especially neuroscientists, neurologists
and neuropsychologists, can conduct
evaluations to diagnose brain injury.
Recent refinements in neuroimaging
techniques—such as CT scans, MRIs or
PET scans—and psychological testing for
impulse control disorders may help ex-
plain a defendant’s behavior. As diagnostic
techniques become more precise and our
understanding of how brain injuries may
influence behavior increases, the legal

The legal column continued on page 12
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a statement that it was time to look at the
concept of financial incentives.4 They 
said that any payment should be more in
the form of a “thank you” than a bribe.
Shortly after we went through our initial
presentation, the advisory committee to
the Secretary of Health and Human Ser-
vices came out with a similar statement. 

Our suggestion is that we undertake
pilot studies to find out what motivates
people toward organ donation. If financial
considerations are to be made, it would
clearly require a waiver from the existing
federal law. Any studies done should be
scientific in nature, should be properly
designed, should have input from the
population where the studies are carried
out, and should go through an institu-
tional review board. Any payments
should be limited to the smallest amount
that might influence people, and the
results should be analyzed by dispassion-
ate, uninvolved individuals. The AMA
itself is not proposing to do any studies;
rather, it proposes studies be carried out
in transplantation centers in conjunction
with the organ procurement agencies.
This in no way should alter the current
allocation system of organs. Only with
data will we really know what will work
and what won’t. Until then we’re simply
looking at assertions. 

We don’t know why people agree to
donate organs. We know that there are
barriers. But there are ways to address
those barriers and we would like to 
find them. 

Clive Callender, MD, Chief of Surgery
and Director of the Transplant Center at
Howard University Hospital, and Chair 
of the United Network for Organ Sharing
Minority Affairs Committee

The fallacy with the AMA proposal 
is that it does not address the inequity 
associated with the access and allocation
schemata, neither of which are equitable
to African-American and minority 
populations. That is a very significant
flaw. As an African-American transplant
surgeon, I’ve been engaged in commu-
nity transplant awareness education 
programs since 1973. My most impor-

This is an edited and updated transcript of 
a forum presented by the Harvard Medical
School Division of Medical Ethics in March
2002. It was moderated by Walter Robinson,
MD, Assistant Professor of Medical Ethics,
and Associate Director of the Division of
Medical Ethics, Harvard Medical School.

In July 2003, a bill was introduced
in the US House of Representatives
that called for studies to determine

whether financial incentives could
increase the willingness of Americans 
to donate their organs after death. The
American Medical Association (AMA)
officially endorsed similar studies in
June 2002, following a heated and 
public debate. In the midst of that
debate, the Harvard Medical School
Division of Medical Ethics hosted a
panel discussion to explore the AMA’s
proposal. The idea that Americans do
not sell organs has guided the policy
and ethics of organ transplantation.
This policy was codified into federal law
in 1984 and is the policy of the United
Network for Organ Sharing (UNOS).
But as the need for donor organs has
steadily increased, the pool of available
organs has not kept pace and some
believe it is time to change the procure-
ment mechanisms to bring supply more
in line with demand.1, 2

Frank Riddick, MD, past Chair of the
American Medical Association’s Council on
Ethical and Judicial Affairs

The AMA was motivated to act now
because of a bill passed in Pennsylvania
that provides a modest payment of $300
for funeral expenses to the families of
cadaveric organ donors. A bill was also
introduced in the US Senate that pro-
posed a substantial tax credit of $10,000
to the estate of individuals who become
organ donors. The AMA’s current policy
is that it is unethical to make any pay-
ment to living donors. But with respect
to cadaveric donation, if there are to be
financial incentives they should be in 
the form of a future contract made by 
an individual when healthy; that the
payment be made to the estate after the
organs have been donated and trans-

planted; that the payment be as small as
possible to stimulate donation; and that
any form of financial incentive not alter
the current system of allocation of
organs. When we reviewed that and
looked at various proposals it became
apparent that there was a good deal that
we did not know.3

Currently there are about 80,000 
people on organ waiting lists. There are
about 14,000 individuals who become
potential cadaveric donors each year.
Only 6,000 of these actually become

donors, and 16 people on waiting lists
die each day awaiting an organ. There
have been attempts to increase the rate 
of donation: educating the public, drives
to enroll potential donors, creation of
registries. Despite these efforts, the organ
donation rate has been the same for the
past three years. We decided that it was
time to look at some other techniques to
stimulate donation. At about the time
we first made our proposal, the American
Association of Transplant Surgeons issued

Organs for sale? The economics of altruism
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tant insight has been the enormous
degree of my ignorance of African-
Americans and the depths and intensity
of their feelings and prejudices based
upon their past personal experiences.5

In 1990, I was asked for my opinion
on financial incentives and their impact
on the African-American community. 
At that time, I said that I thought it
would not be harmful. But then I went
back to the community and I brought
this topic up for discussion at over 800
community presentations. I’ve kept my
ears open to the responses and have
looked at the results of surveys of
African-Americans and other minorities
ever since. What has become crystal
clear is the following: first, there is no
single repository for what the community
may feel on any issue. Second, there are
cultural and subcultural perspectives 
on each issue that are deeply affected by
socioeconomic and educational levels.
Third, the intellectual sophistication 
and level of education often do not 
correlate with one’s position on any 
ethical or moral issue. Fourth, Caribbean
and non-Caribbean African-Americans
and subgroups respond in their own
unique ways, often agreeing or dis-
agreeing without predictability. And

finally, the only way to find out what 
the minority African-American, 
Hispanic, Latino-American, Native
American, Asian-Pacific Islander or
Alaskan Native opinion is, is to actually
ask for it. And this can be best found 
out by focus groups led by culturally 
and ethnically similar and sensitive 

individuals who are capable of interacting
in an appropriate way.

As far as financial incentives are con-
cerned, the feedback received from mem-
bers of African-American communities
across the country included both pros
and cons, but mostly cons. The negative
opinions have come from those who 
have high and low incomes and from
those who are highly educated and those
who are not so highly educated. Focus
groups need to be arranged and we must
follow whatever their consensus turns
out to be. If it is affirmative, then let us
organize and launch pilot programs
across the country and move ahead based
upon communities’ input. Moving ahead
without community and focus group
consensus is dangerous, it is likely to
backfire, and I would be strongly
opposed to it. Moving forward, however,
with the appropriate community input
can be very beneficial. 

Margaret Lock, PhD, Professor of
Anthropology at McGill University and
author of Twice Dead: Organ Transplants
and the Reinvention of Death 

There is no doubt that there is a long
and growing waiting list for organs,
especially for kidneys. There are several
obvious reasons for this that are rarely
discussed. There are many fewer car acci-
dents and trauma units are much more
effective than they used to be. This
means that fewer people, who 20 years
ago might have become brain dead, end
up in that condition. Also, we have an
aging population. That means not only
are there more people who potentially
want organs because they are older and
their organs have given out, but it means
that there are fewer potential donors per
potential recipient because the propor-
tion of young people in the population is
smaller. And more and more people are
deemed to be eligible recipients, includ-
ing tiny infants, people over the age of
70, even over the age of 80, people with
co-morbidities, other kinds of diseases
that formerly never would have been
transplanted, and people on their second
or third transplants. 

The questions around allocation are
terribly important and terribly difficult
to resolve. It’s a subject that needs exten-
sive public and media coverage to reduce
the idea that we all have an entitlement

to somebody else’s organ. 
To see the problem as merely due to a

shortfall of donated organs is absolutely
not appropriate. The reservations that
very many people have in connection
with organ donation and procurement
have been massively underestimated. It’s
not simply a lack of altruism. It’s also not
simply political concerns about disparities
between one group and another. Surveys
in Sweden, Japan and Oregon have all
shown that people’s attitudes towards
newly dead bodies include fear, worry
and concern. More than 50 percent of
people surveyed feel uncomfortable about
what they perceive to be tampering with
dead bodies, and particularly with newly
dead bodies. Many feel that brain dead
individuals can suffer. These feelings are
not rational, not scientific. But when
you’re faced with a sudden and traumatic
death, when your child is scraped off the
street and rushed to the ICU and later
declared brain dead, then the idea that
you don’t want this child to go through
any more suffering makes perfect sense.
Many people feel this way and it stops
them from donating.6 Also, we tend 
to think in terms of autonomy, of indi-
viduals giving informed consent. The
individual signs the donor card, but, of
course, it’s the family that ultimately 
has to make the decision. Heartbreaking
decisions have to be made, often very
rapidly, in intensive care units. 

Another issue is that the concept of
brain death is very poorly understood,
even among a good number of health
care professionals. And therefore they are
not in a very good situation to explain
clearly to families in acute grief exactly
what brain death represents. The whole
ICU story—what goes on in the ICU
between professionals and grieving fami-
lies, the determination of brain death,
and the discussions to secure permission
to procure organs—all of this is relegated
to the unspoken side of the transplant
endeavor. This is something that needs 
a lot more open debate and discussion. 

Finally, we have to consider that
financial incentives could aggravate the
shortage. We really don’t have evidence
one way or the other, but potential 
altruistic donors might well refuse to
donate because they don’t like the idea 
of money changing hands in organ
“donation.” 

Organs continued from page 5
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Nancy Scheper-Hughes, PhD, Professor
of Anthropology at the University of 
California, Berkeley, and Director of
Organs Watch, a medical human rights 
and research project 

The language of organ procurement
and transplantation is often a blend of
what I call “doublethink” or “double-
speak.” Full of contradictions and noble
lies, it is very ideological and often
reductionist. “We’re saving a life” is a
phrase that is often used to end all moral
inquiry and all questioning. It ends all
debate. It is a fetishization of life at all
costs. There’s confusion, too, of basic 
concepts such as when a bribe is called an
incentive. Do we not know the difference
between a thank-you gift and a payoff?
What if your dinner guest brought you a
check for $20 rather than a good bottle of
Italian Chianti or California chardonnay? 

What are the solutions to organ
scarcity? First of all, organ scarcity doesn’t
come from nowhere. It’s socially and
medically created as more and more
classes of people are added to a waiting
list with an understanding of transplant
as a medical right, a banner of medical
citizenship, and as an unlimited good. I
would contrast this to the UK where
notions of rationing of scarce medical re-
sources are still prevalent. But to many
Americans, rationing of any kind conjures
up the bread lines of the 1930s and the
ration books following World War II. 

Why is there still so much resistance
to cadaveric organ donation? Again,
there are many contradictions. In a way,
dead bodies seem to be more precious
and sacred than living ones. We know
what turns Americans away from giving 
permission for the retrieval of organs at
the point of brain death. These reasons
include deep psychological, social, cul-
tural, religious and political motivations;
grief and mourning responses; and beliefs
that are still very strong in our society 
of bodily integrity, fears of mutilation,
and ideas about the proper disposal of 
the dead. Added to this are reservations
about the ontological status of brain
death from among international neuro-
logical scientists. Meanwhile, there is 
a lack of trust in medicine and in the 
state that is very strong among many 
of our minority populations. Knowing
all this, how in the world will a cash
payment at the bedside of an ICU unit
overcome such strong social sentiments?

A tax break to chip away at religious
beliefs? Three hundred dollars towards
funeral expenses for an African-American
parent who already suspects that his or
her son was not, in his short life, properly
taken care of by medicine, by medical
insurance, and possibly not even taken
care of very well in the emergency room? 

There are various solutions interna-
tionally to increase the supply of organs.
There’s the Israeli model: very low dona-
tion rates so you export your transplant
patients elsewhere and you give them
medical insurance to pay for it, even at
the cost of their buying kidneys from
poor peasants in Eastern Europe. There
are the Philippine, Iranian and Iraqi
models: government-sponsored payments
that allow very poor people to sell their
organs for as low as $500, which leads 
to deep social resentments. The Chinese
model: you can use the organs of exe-
cuted prisoners. The Russian model: in
which there’s not such a careful monitor-
ing of confirmatory tests for brain death.
The Spanish model: paying the procurers.
More humanely, there is the Austrian
and Belgian model of presumed consent.
People are assumed to have given con-
sent for organ retrieval unless they have
specifically opted out. We can’t have 
presumed consent in this country in
large part because we don’t have the kind

of social consensus whereby people feel
that their organs will be fairly and
equally distributed among the poor as
well as the wealthy or well insured,
among women as well as men, or that 
all will have an equal right to get an
organ should they need one. 

So first we have to address the lack of
national health care, the 44 million unin-
sured, and the contradiction in asking
poor people in America—who tend 
by and large to be over-represented in
emergency rooms and ICUs—to donate
organs when they and their relatives may
not even have basic health care. It’s a
violation. I have heard organ procure-
ment organizations talk about the lack
of generosity in minority communities.
We’re talking about political resistance,
not about a lack of generosity.

Discussion
Walter Robinson: What do you think
would be the harm or benefit of studying
the impact of financial incentives on
organ donation rates? And how much of
a change in the donation rate would you
hope to see to call the program a success?

Frank Riddick: Unless you get a broad
consensus and input from the population
involved, you might alienate the popula-
tion, and the presence of incentives might
actually decrease donations. But the fact
that over half of the eligible donors do
not, in fact, become donors is a problem
that needs to be addressed. I would say,
that unless as a result of this, there was a
15 percent increase in the donation rate, it
probably would not meet our expectations.

Margaret Lock: It has to be something
that is discussed way ahead of time, and
not something that is brought up when
people are deciding whether or not to
donate. It would have to be specified on
the donor card and it would have to be
something that you thought about and
that perhaps your family has thought
about when you’re actually signing the
card. I would also feel very strongly that
it must be an incentive that is offered to
everybody across the board. That we
don’t just draw a line and say “you are
poor and you are not poor.” Labeling
someone as needing this extra incentive
to get them to donate would be highly
inappropriate and could backfire. 

Organs continued on page 8
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Nancy Scheper-Hughes: Of all the 
possible inducements or incentives that
could be used, I find least offensive the
idea of helping people with their funeral
expenses. Except I don’t know exactly
which population would be moved by
that. But with the other proposals—tax
relief, cash payments—you’re really 
talking about a rampant culture of 
commodification and commercialization.

Walter Robinson: What other kinds 
of social policies, aside from monetary
payments, should be used to increase 
the donor pool? How far would you be
willing to go?

Clive Callender: Financial incentives are
not the answer. There have been enough
surveys over the last 20 years so that we
really know why people don’t donate.
The first obstacle is inequitable alloca-
tion. The number one reason why people
are unwilling to donate is that they 
don’t believe there’s a level playing field.
The community is the most effective 
and most economical change agent that
I know of, and we underutilize that 
population, the community itself. Then,
of course, we’ve identified the lack of
education, the lack of transplant informa-
tion, religious misconceptions, distrust 
of the health providers, the fear of a 
premature declaration of death after you
sign a donor card and of course, racism.
These are all concerns that have to be
addressed with community education
and empowerment, recognizing that
financial incentives are one of the things
that you want to try because the number-
one problem in transplantation today is
the shortage of donors. 

Margaret Lock: I believe that other
kinds of recognition of donor families
and donors are very important. There are
now programs where, without bringing
specific people together, donor families 
en masse meet with recipients en masse 
and there is open discussion about how
families felt about what they did, and how
grateful recipients are for what happened.
It seems to me that if more of those kinds
of programs were promoted it could help
quite a lot.

Audience member: Certainly everybody
would abhor what goes on with impover-
ished people selling organs. But these 
are two different subjects. I don’t think
the abhorrence of that practice should
carry over to what we do and don’t do 
in order to improve the percentage of
cadaveric donors. 

Nancy Scheper-Hughes: In the research
that I’ve done in this country, as well as
in other countries, there’s a general
assumption that cadaveric organs are not
going to meet the demand. The real
problem for me is how to deal with the
much larger issue of the galloping move
to living and unrelated donation. I’m
much more uneasy about that than about
incentives for the dead. It’s a fallacy to
assume that you can keep these domains
separate. If we create a climate of com-
mercialization, the living and the dead
begin to affect each other and to spill
over into each other. So for example, one
backlash to these proposals is a little
group called Organ Savers whose
response is “If there’s money to be made
it’s much better to do it while you’re
alive and sell yourself for a higher fee.”
We’re talking about cultural attitudes
and beliefs, and while specialists and 
surgeons and physicians can easily make
these distinctions, to the culture at large
the distinctions are largely artificial. 

Audience member: In signing up to 
be an organ donor you think that you’re
doing a very altruistic thing by giving 
an organ to save a life. It’s disturbing to
me to think that maybe some of the 
tissue is going to companies to make
products that will make them money. 

Nancy Scheper-Hughes: Some tissue
banks have not been completely open
with donors and have often used a prac-
tice that should be roundly condemned
called the “fictitious recipient.” As a way
of getting a family member to donate 
tissues they invent a story, such as “There’s
a 15-year-old child waiting for skin in a
burn unit and if you would give your
husband’s or your son’s skin you’ll be
giving life to that person.” But it later
turns out that there was no needy
patient. If we’re going to maintain a
mixed economy of altruism and commer-
cialism, then donors should have the

option to check a box that would say “I
am willing to donate only to hospitalized
patients” or “I have no objection to part
of the donation being used in a commer-
cial way.” There has to be truth in disclo-
sure and there should also be regulation
of tissue banks. I don’t know why there’s
such resistance at UNOS to taking it on.
I think they have not wanted to be
tainted by the frank commercialization. 

Clive Callender: UNOS is not charged
with accountability relative to tissue.
And it appears as though no one is.
That’s the problem. Tissue needs to be
regulated just as organs are, because
organs and tissue are donated by families
with the belief that they are going to
help someone in need. When you go to
the pearly gates believing you’ve helped
some 30 people you want to know that’s
real and not a game that’s been played. ■■

1 Joralemon D. Shifting ethics: debating the
incentive question in organ transplantation.
J Med Ethics 2001;27:30-5.

2 Radcliffe-Richards J, Daar AS, Guttmann RD,
Hoffenberg R, Kennedy I, Lock M, Sells RA,
Tilney N. The case for allowing kidney sales.
International Forum for Transplant Ethics.
Lancet 1998;351:1950-2.

3 Albert T. Paying donors for organs sparks hot
ethics debate. American Medical News. Dec.
24/31, 2001 (http://www.ama-assn.org/sci-pubs/
amnews/ pick_01/prsa1224.htm).

4 Arnold R, Bartlett S, Bernat J, Colonna J,
Dafoe D, Dubler N, Gruber S, Kahn J, Luskin
R, Nathan H, Orloff S, Prottas J, Shapiro R,
Ricordi C, Youngner S, Delmonico F. Financial
incentives for cadaver organ donation: an ethical
reappraisal. Transplantation 2002;73:1361-7.

5 Callender CO, Miles PV. Obstacles to organ
donation in ethnic minorities. Pediatr Transplant
2001;6:383-5.

6 Lock M. Twice Dead: Organ Transplants and the
Reinvention of Death. Berkeley CA: University of
California Press, 2002.
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Death of the good doctor? Is
this a biography—in memo-
riam—extolling the life while

mourning the demise of a beloved physi-
cian? Did the physician die of AIDS?
Such might be your thoughts when first
encountering this title. Yes, the book’s
author, physician Kate Scannell, did 
die—a figurative death. Under the 
medical imperative prevailing when she
trained (she entered medical school 
in 1976), the “good” doctor provided
cutting-edge interventions to save lives; 
a patient’s death represented failure.
Then came AIDS, a disease that trans-
formed not only those infected but also
many of those who treated these patients,
who watched their extended sufferings
and deaths. 

Scannell was one of those transformed.
She realized that her version of the “good
doctor” as a “seasoned gunfighter, ready
for medical challenges” who offered
“aggressive, full-service, state-of-the-art
care” was simply inappropriate in the face
of such prolonged suffering and inevitable
death. In one particular case, she ordered
all-out heroics, misinterpreting a dying
AIDS patient’s plea for help—in retro-
spect, “my unconscious denial of his
dying.” The next day she was told that
the patient had died thanking the night
shift doctor who discontinued his intra-
venous fluids and injected extra mor-
phine. “I have never practiced medicine
in the same way since his death,” writes
Scannell in the prologue to the book.
Death of the Good Doctor chronicles how
Kate Scannell learned a different way of
practicing medicine from her patients.
Each chapter tells the story of a particu-
lar patient with whom she interacted. 
At the same time, each chapter reveals a
life—her life—fundamentally changed
and changing.

Trained in rheumatology and immu-
nology, Scannell in 1985 was attempting
to move from an academic career to clini-

cal practice in general internal medicine.
Unexpectedly, she found herself in charge
of the AIDS ward of a county hospital
serving Oakland and Berkeley, Califor-
nia. She began her work there with great
ambivalence, wary of drug-addicted
patients and fearful of the dying. For five
years Scannell took care of the sickest,
most stigmatized members of society.
Overwhelmed initially by the severity of
illness in those for whom she was respon-
sible, she gradually allowed herself to
become emotionally connected to them
in mutually therapeutic relationships.
These remarkable relationships are
detailed in the book. 

Take for example, the belligerent drug
addict, Jay, whose story Scannell relates
in “Sleeping with the Fishes.” Jay is thor-
oughly unlikable, abusive to the staff,
deceitful and mean. Most disturbing to
Scannell was that “I hated the way that I
experienced myself in his presence, as
somewhat less than fully human, lacking
any compassion for him.” One fateful day
Scannell loses her temper and asks Jay in
frustration, “isn’t there anyone or any-
thing you have ever cared for besides
yourself?” “Fishes,” says Jay tearfully.
Scannell buys him a bowl of fish. Jay
watches the fish from his bed. Scannell
doesn’t understand what could possibly
be of interest in watching fish, but at 
one point she joins Jay. She finds herself 
mesmerized, “floating with them, relin-
quishing to unpredictable currents . . . I
felt peaceful.” Jay notices Scannell’s 
reaction, saying to her, “You get it now,
don’t you?”

This shared experience affects both
physician and patient. Jay becomes more
considerate and calm; Scannell takes
greater notice of her surroundings, of
other people—in her personal life as well
as at the hospital. “I thought of how my
own sense of belonging was expanding,
too, through a succession of patients’
lives inviting me into the world . . . [a]nd

how it was more than that—it was the
very trees around my home, the sounds of
the forest, the breakers in the bay.”

But why would “belonging” be an
issue for Kate Scannell? Because, the
reader learns gradually, Scannell felt
alienated socially and professionally—an
alienation she hardly admitted to herself.
When she entered medical school, she
was one of few women in her class and
had never encountered a woman physi-
cian. The male medical model, she felt,
was one that had no room for empathic,
intuitive interactions with patients.
There seemed to be no tolerance for
human frailty and uncertainty. “And this
woman and physician was also a lesbian,
someone whose identity was overtly
pathologized by the medical profession
and represented in psychiatric literature
as ‘deviant.’” Then, directing the AIDS
ward, she slowly gave herself permission
to follow her instincts, to become emo-
tionally connected with patients, to tol-
erate and learn from their (to her)
unfamiliar and sometimes quirky life-
styles and behaviors. There was a price to
pay, however: most of her patients died.
It took five more years before Scannell
felt able to revisit that experience and to
write about it. 

This memoir, then, is a kind of illness
narrative—by a physician who suffered
from soul sickness, who had been unable
to articulate her sense of personal and
professional unease, whose life was
altered by the dying patients in her 
care over whom she grieved. Like most
narratives, especially illness narratives,
the writing of this memoir was a way 
to make sense of and give meaning to
experience. Kate Scannell’s poetically
rendered vignettes tell a tale of discovery
and healing through powerful engage-
ment with patients. At the same time,
her book honors the memory of those
patients. ■■

Ethics and the humanities:

Death of the Good Doctor: Lessons from the Heart of 
the AIDS Epidemic
By Kate Scannell, MD Review by Felice Aull, PhD, MA
Cleis Press, Inc., San Francisco, 1999 Editor-in-chief, Literature, Arts, and Medicine Database

Associate Professor, Physiology and Neuroscience
New York University School of Medicine
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David Sloan Wilson describes
the biological basis of morality
(“The biological basis of moral-

ity,” Lahey Clinic Medical Ethics, Spring
2003, www.lahey.org/ethics/) in lucid
fashion and, although we might have
minor disagreements on points of empha-
sis, I find myself in broad agreement with
what he has to say. Natural selection is
neither moral nor immoral, but amoral.
Our capacity to see things in moral terms
is a product of the evolutionary process,
as is our capacity for treachery, selfishness
and deceit. Both moral and immoral
behaviors are subject to winnowing on
the basis of their effects on the replication
of the agent responsible for the behavior.
“The ends justify the means” is almost a
definition of natural selection, if “justify”
is stripped of any connotations of moral
approval. As it concerns morality, evolu-
tionary biology is descriptive rather than
prescriptive. It helps us to understand
how morality evolved, what it is used for,
and why it sometimes breaks down. It
may even suggest more effective means 
to achieve desired ends, but it cannot
suggest what these ends should be.

Wilson positions the evolution of
morality in the context of multilevel
selection theory. Immoral behaviors tend
to be favored by within-group selection,
with immoral individuals gaining a selfish
advantage at the expense of other group
members. Moral behaviors, on the other
hand, tend to be favored by among-group
selection, with groups of moral individuals
outperforming groups of selfish individu-
als and thus conferring reproductive bene-
fits on the members of the moral group.

There are two problems with the rosy
view that natural selection among groups
will favor ever-greater advances in moral
behavior. The first is that moral groups
may include, among their members, indi-
viduals who benefit from the group’s moral
behavior but obtain additional benefits
from their own immoral behavior. Such
individuals appear to have the best of both
worlds. If they gain a reproductive advan-
tage relative to their moral colleagues,
moral behavior is in danger of unravelling
as the proportion of immoral individuals
increases, gradually converting a produc-

tive group of selfless individuals into a less
productive group of selfish individuals.

There are a number of theoretical
routes out of this bind. For example, if
groups split up sufficiently often, some
of the descendant groups will by random
sampling (or, better yet, by preferential
association of moral individuals) receive
fewer selfish individuals. Such processes,
that increase the variation among groups,
can sometimes keep ahead of the ten-
dency for the proportion of selfish indi-
viduals to increase. Perhaps the most
effective route, however, is to directly
deny the benefits of moral behavior to
the selfish members of a group, either 
by exclusion or by direct punishment of 
selfish acts. If the benefits of cooperation
and the costs of being punished are large
enough, selfishness no longer pays and 
all individuals should behave “morally,”
not out of conviction nor on principle,
but out of pragmatic self-interest.
Recent work in experimental economics
(a cousin of evolutionary biology) has
shown that many individuals are pre-
pared to incur a personal cost to punish
individuals who are perceived as behav-
ing unfairly, and that such “strong 
reciprocity” is remarkably effective at
enforcing norms of fair behavior.

Moral communities are at risk of
being exploited from within. Therefore,
it is no coincidence that our evolved
moral sentiments include what one may
call righteous anger. The individual who
transgresses the moral code is its focus.
He or she is cast out from the commu-
nity and is no longer entitled to its bene-
fits. Sometimes the transgressor becomes
an object of moral aggression, with the
aggressors no longer constrained by the
dictates of morality that apply to mem-
bers of the community. The evolutionary
rationale of righteous anger is clear when
it is directed against the selfish exploiter
of others, but the emotion can also be
directed against other non-conformists
who abide by different moral rules. It can
then be used to justify the mistreatment
of the dissenter, the homosexual, the Jew,
the infidel or the heretic. Osama bin
Laden unleashing the World Trade Center
atrocity and George W. Bush declaring

preemptive war have at least this much
in common: each believes his acts are 
justified by the immoral behavior of his
adversary. Both invoke divine approval
for their actions. Both are enemies of
moral relativism.

Consideration of who falls inside and
outside the pale of moral protection raises
the second problem with the rosy view
that selection among groups inexorably
favors advances in morality. Within-
group cooperation evolves because it 
provides an advantage relative to other
groups, but groupishness may be even
less desirable than selfishness. The capac-
ity for genocidal warfare is an obvious
candidate for a component of the human
behavioral repertoire that has evolved by
group-level selection. The obligations of
group loyalty—and the fear of being out-
cast—may cause a nation to acquiesce,
and many to participate, in a holocaust.

When we discuss national conflicts, we
have moved into a very different world
from that in which our moral sentiments
evolved. Moral evolution has not ceased,
but it now proceeds largely in the cultural
realm. Our conception of what is right and
what is wrong may have changed under
the influence of philosophers, religious
and political reformers, novelists, and
perhaps scientists, but we are stuck with
the emotional toolkit supplied by our
biological heritage. Natural selection has
provided us with the capacity for charity,
generosity, forgiveness, courage and 
honesty, as well as for greed, callousness,
vindictiveness, cowardice and mendacity.
It has given us the ability to see things 
in moral terms, to put ourselves in others’
shoes, and to sacrifice ourselves for a
principle. But it has also given us the
ability to sidestep our conscience, to
practice double standards, and to sacrifice
others for the same moral principle.

Our moral sentiments are powerful
tools to move us to action. Moral pre-
cepts are perceived as being universal,
and thus binding on all members of a
group. Moral obligations are seen as
overriding personal preference. If some
policy can be defined as the moral course,
much energy can be mobilized to advance
it. If it can be defined as immoral, the

Dialogue:

The amoral roots of morality
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forces of moral outrage can be marshalled
against it. For these reasons, much of
political debate is framed in moral terms,
as arguments about what is right. In this
world of competing interests, moral 
clarity is all too often a combination of 
a certain degree of self-deception about
one’s own motives and blindness to alter-
native points of view.

Is moral evolution progressive? There
is no external standard against which to
measure moral progress, at least none that
would receive universal consent. But
there is change. As the result of cultural
evolution, we now make sacrifices to
defend groups that are larger and more
diverse in their membership than the
groups for which our moral sentiments
evolved. Moreover, moral evolution now
proceeds in a marketplace of ideas, in
which different moral philosophies com-
pete for adherents. It need no longer 
proceed by the differential reproduction
of individuals and groups. Some might
see the cultural selection of ideas as prefer-
able to the natural selection of genes. 
But that, of course, is a moral judgment.

David Haig, PhD
Professor of Biology

Department of Organismic and 
Evolutionary Biology

Harvard University, Cambridge, MA 

Suggested reading

Fehr E, Gächter S. Altruistic punishment in
humans. Nature 2002;415:137–40. 

Paradis JG, Williams GC. Evolution and Ethics:
T. H. Huxley’s Evolution and Ethics with New
Essays on its Victorian and Sociobiological Context.
Princeton NJ: Princeton University Press, 1989.

Reply

David Haig and I agree on most
issues. This might seem boring to
the idle reader looking forward to

a fight, but in fact it is a very encouraging
sign that a resolution is possible on such a
complicated and sensitive subject as the
biological nature of morality. 

Haig is especially eager to counteract
the “rosy view that selection among groups
inexorably favors advances in morality.”
Here again I agree. Not only does group
selection promote a kind of morality that
is primarily confined to members of the
same group, but even this morality in-
cludes elements of intolerance and pun-

ishment within the group in addition to
nurturing altruism. 

It is important to stress that a theory
should be judged by two standards. First,
how well does it explain the world as it
exists now and in the past? Second, can 
it be used to improve the world in the
future? With respect to the first standard,
it is clear that the moral systems of the
past and present experience all of the 
difficulties alluded to above. They are
almost always confined to an in-group,
however much we might yearn for 
universal morality in abstract terms, 
and they invariably include punitive, in
addition to nurturing, elements. If these
are empirical facts about moral systems
of the past and present, it is a strength 
of multilevel selection theory to be able
to account for them. 

With respect to the second standard,
can multilevel selection (or any other)
theory be used to improve the world in
the future? Haig is somewhat shy about
this prospect, stating, “It helps us to
understand how morality evolved, what
it is used for, and why it sometimes
breaks down. It may even suggest more
effective means to achieve desired ends,
but it cannot suggest what these ends
should be.” The last part of this statement
invokes something called the naturalistic
fallacy, which is often used to deny that
ought can be derived from is. The natural-
istic fallacy is not as decisive as it is often
taken to be, as I and others have discussed
elsewhere.1 Moreover, there is plenty of
elbowroom in the phrase “more effective
means to achieve desired ends.”

Science has been spectacularly success-
ful at achieving desired ends in some
domains, such as engineering, although
the unforeseen consequences are often
like the man who unfortunately gets his
wish in so many genie-in-a-bottle stories.
We need to be careful about what we 
ask for, but a genuine theory of moral
systems might enable us to get our wishes
in the social domain more in the future
than in the past or present. ■■

David Sloan Wilson, PhD
Professor, Departments of Biology 

and Anthropology
Binghamton University, New York

1 Wilson DS, Dietrich E, Clark AB. On the
inappropriate use of the naturalistic fallacy in
evolutionary psychology. Biology and Philosophy
In press.

had threatened him with rejection, or
that Robert thought they could take his
kidney without surgery), the team
should reconsider. Until the dissenting
psychiatrist has provided such informa-
tion, we can reject his or her opinion.

Stuart J. Youngner, MD
Susan E. Watson Professor and Chair

Department of Bioethics
Case Western Reserve University

Cleveland, OH 

Outcome: The patient was subse-
quently seen by a psychiatrist at
another institution who was

experienced in the evaluation of potential
organ donors. All parties agreed that the
decision of this psychiatrist would be
determinative. The psychiatrist con-
cluded Robert was capable of making 
the decision to donate and the kidney
transplant was successfully performed. ■■

1 In a three-year period from 1999 to 2001, 
of 15,782 kidney retrievals from healthy live
donors seven deaths were reported for a rate of
one death for every 2,255 donors (0.04%). Data
as of April 19, 2002 as reported to the Organ
Procurement and Transplantation Network 
and provided by the United Network for 
Organ Sharing.

2 Johnson EM, Anderson JK, Jacobs C, et al.
Long-term follow-up of living kidney donors:
quality of life after donation. Transplantation
1999;67:717–21.

3 United Network for Organ Sharing
(http://www.unos.org/).

4 Consensus Statement on the Live Organ Donor.
JAMA 2000;284;2919-26.

Ask the ethicist continued from page 3



Medical
Ethics

www.lahey.org/ethics/

41 Mall Road
Burlington, MA 01805

ethics consultants can do is provide similar assistance for difficult ethics decisions that need
to be made within the institutional setting. That is the value of ethics consultation. ■■

1 Rest JR. The major components of morality. In Kurtines W, Gewirtz J (eds). Morality, Moral Behavior, and
Moral Development. New York: Wiley, 1984.

Suggested reading
Aulisio MP, Arnold RM, Youngner SJ. Health care ethics consultation: nature, goals, and competencies.
A position paper from the Society for Health and Human Values-Society for Bioethics Consultation Task
Force on Standards for Bioethics Consultation. Ann Intern Med 2000;133:59-69. 
Freedman B. Francoicse B (ed). The Roles and Responsibilities of the Ethics Consultant: A Retrospective Analysis 
of Cases. Hagerstown, MD: University Publishing Group, 2000. 
Ozar DT. Professions and professional ethics. In Reich W (ed). Encyclopedia of Bioethics, revised edition. 
New York: Macmillan, 1995.
Rest JR. Background: theory and research. In Rest JR, Narvaez D (eds). Moral Development in the 
Professions. Hillsdale, NJ: Lawrence Erlbaum, 1994:1-26. 

system should take new knowledge into consideration in assessing criminal responsibility.
As health professionals, we must be cautious to avoid making premature claims about

our knowledge of how brain function affects behavior. At the same time evidence of
brain injury is relevant to judgments about the degree to which a behavior is subject to a
person’s control. Health professionals should present reliably obtained relevant evidence.
Judges and juries must decide how much credibility and weight to assign to the evi-
dence. We know enough already to know that our brains influence our behavior and that
damaged brains impair control of behavior. The scientific community should give closer
scrutiny to the connections between brain injury and behavior, not only to assist the
legal system in assigning criminal responsibility, but also to help discover better ways to
help persons with brain injuries to regain control of their impulses and their conduct. ■■

1 Winslade WJ. Confronting Traumatic Brain Injury: Devastation, Hope and Healing, New Haven and 
London: Yale University Press, 1998. 
2 Morrell RF, Merbitz CT, Jain S, Jain S. Traumatic brain injury in prisoners. Journal of Offender 
Rehabilitation 1998;27(3/4):1–8.
3 Lewis DO, Pincus JH, Feldman M, Jackson L, Bard B. Psychiatric, neurological, and psycho-
educational characteristics of 15 death row inmates in the United States. Am J Psychiatry
1986;143:838–45. 
4 Lewis DO, Pincus JH, Bard B, Richardson E, Prichep LS, Feldman M, Yeager C. Neuropsychiatric, 
psychoeducational, and family characteristics of 14 juveniles condemned to death in the United States.
Am J Psychiatry 1988;145:584–9.
5 Winslade WJ. Traumatic brain injury and legal responsibility. In Marcus SJ (ed). Neuroethics: Mapping
the Field Conference Proceedings, May 13–14, 2002, San Francisco, California. Dana Press: New York,
2002;74–82. Available in PDF format at (http://www.dana.org/books/ press/neuroethics/).
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