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T

he future may include the reality of science fiction’s “cyborgs,”
persons who have developed
some intimate and occasionally necessary
relationship with a machine. It is likely
that computer chips implanted in our
brains and acting as sensors or actuators
may soon not only assist the blind and
those with failing memory, but even
bestow fluency in a new language, enable
“recognition” of previously unmet individuals and provide instantaneous access
to encyclopedic databases.
Developments in nanotechnology, bioengineering, computers and neuroscience
are converging to facilitate these amazing
possibilities. Research on cochlear hearing and retinal vision has furthered the
development of interfaces between neural
tissues and microcomputers. The cochlear implant, which directly stimulates
the auditory nerve, enables totally deaf
people to hear sound. An artificial vision
system, the “Dobelle Eye,” uses a tiny
television camera and ultrasonic distance
sensors mounted on eyeglasses and connected to a miniature computer worn on
a belt. This invention enables the blind
to navigate independently, “read” letters,
“watch” television, use a computer and
access the Internet.1 These “visual” activities are achieved by triggering pulses
from the microcomputer to an array of
platinum electrodes implanted on the
surface of the brain’s visual cortex. In
March 1998, a “locked in” victim of a

brain-stem stroke became the first recipient of a brain-to-computer interface,
enabling him to communicate on a computer by thinking about moving the
cursor.2
Used for therapy such as remediating
retardation, replacing lost memory faculties, or substituting for defective sensory
abilities, implantable brain chips are
noncontroversial and desirable interventions. The issues that arise with such
therapeutic uses of implantable brain
chips primarily involve questions of
equity and the costs of implementing
this technology.
Questions that are far more difficult
are raised by the potential for enhancement. The linkage of smaller, lighter and
more powerful computer systems with
radio technologies that involve low frequency electromagnetic waves widely
used for wireless communication, will
enable future users to access information
and communicate anywhere or anytime.
Through miniaturization of components, systems have already been
developed that are wearable and nearly
invisible, so that individuals supported
by a personal information structure3 can
move about and interact freely, as well as
share experiences with others through
networking.4 The wearable computer
project envisions users accessing a large
communally-based data source.5 The
(Continued on Page 2)
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next step in this development is use of
the implantable brain chip and direct
neural interfacing.6
As intelligence or sensory “amplifiers,” the implantable chips will generate at least four benefits: l) increasing the
range of senses, enabling, for example,
seeing infrared light, ultraviolet light
and chemical spectra; 2) enhancing
memory; 3) enabling “cyberthink” —
invisible communication with others
when making decisions; and 4) facilitating access to information where and
when it is needed. These enhancements
will produce major improvements in
quality of life or in job performance. The
first prototypes for these improvements
in human functioning should be available in five years, military devices within
10 years, adoption by information workers within 15 years, and general use in 20
to 30 years.
A myriad of technical, ethical and
social concerns should be considered
before proceeding with implantable
chips. The most obvious and basic problems involve safety. Evaluation of the
costs and benefits of these implants
requires a consideration of the surgical
and long-term risks. The question of
whether or not the difficulties with
development of non-toxic materials will
allow long-term usage should be answered in studies on therapeutic options
and thus not be a concern for enhancement usage. However, the issue of
whether there should be a higher standard for safety when technologies are
used for enhancement rather than therapy needs public debate. Because of the
enormous potential for societal impact, it
is debatable whether the informed consent of recipients should be sufficient for
permitting implementation.
Consideration needs to be given to the
sociological and psychological effects of
enhancing human nature. Will the use of
computer-brain interfaces change our
conception of man and our sense of identity? If people are actually connected via
their brains, the boundaries between self
and community will be considerably
diminished. Not only may the boundaries of the real and the virtual worlds
blur, but the pressures to act as a part of
the whole, as a “collective consciousness,”
rather than as an isolated individual

would be increased. The sense of self as a
unique and isolated individual might be
changed. Modifying the brain and its
powers could change our psychic states
and our understanding of what it means
to be human. The borders between me
“the physical self” and me “the perceptory/intellectual self” could change as the
ability to perceive and interact expands.
Whether this would lead to bestowing
greater weight to collective responsibilities and whether this would be beneficial
are unknown.
Since usage may also engender a
human being with augmented sensory
capacities, the implications need consideration. Supersensory sight will see radar,
infrared and ultraviolet images; augmented hearing will detect softer and
higher and lower pitched sounds; enhanced smell will intensify our ability to
discern scents; and an amplified sense of
touch will enable discernment of environmental stimuli like changes in barometric
pressure. These capacities would change
the “norm” for humans. As the numbers
of enhanced humans increase, today’s normal might be seen as subnormal, leading
to the medicalization of another area of
life. Thus, substantial questions revolve
around whether there should be limits
placed upon modifications of essential
aspects of the human species.
Changes in human nature would become more pervasive if the altered consciousness were that of children. Will
parents in our intensely competitive society be able to secure implants for their
children, and if so, how will that change
the already unequal lottery of life? Will
the inequalities produced create a
demand for universal coverage of these
devices in healthcare plans, further
increasing costs to society? Or will
implanted brain chips be available only
to those who can afford a substantial
investment, thus further widening the
gap between the haves and the havenots? Of major concern should be the
social impact of implementing a technology that widens the divisions not only
between individuals, but also between
rich and poor nations.
Beyond these more imminent prospects, British scientists have concluded
that in about 30 years, “it will be possible to capture data presenting all of a
human being’s sensory experiences on a

single tiny chip implanted in the brain.”7
This data would be collected by biological probes receiving electrical impulses
and would enable a user to recreate experiences, or even to transplant memory
chips from one brain to another. Combined with cloning technologies and
given the possibility of continually
recording and editing our lives, novel
meanings of the self would be generated.
The most frightening implication of
this technology is the grave possibility
that it would facilitate totalitarian control of humans. Using such technology,
commercial interests or governments
could control and monitor citizens. In a
free society this possibility may seem
remote, although it is plausible to project initial compulsory usage for children, for the military or for criminals.
Policy decisions will arise about this
usage, and also about mandating implants to affect specific behaviors. A paramount worry involves who will control
the technology and what will be programmed; this issue overlaps the uneasiness about privacy concerns and the need
for secure communication links. The
prospects for sinister invasions of liberty
and privacy are alarming.
In view of the potentially revolutionary implications of the implantable brain
chip, should its development and implementation be prohibited or, at the very
least, regulated? This is the question that
open dialogue needs to address. Certainly, it appears that moving towards
implantable brain chips can be a positive
step in the evolution of humans. Nevertheless, the issues as described in this
paper are weighty and need international
consideration. Disagreement exists even
between the authors of this paper: Gerald
Maguire thinks there should be no limits
placed on how people can choose to modify themselves; Ellen McGee thinks that,
at least initially, when used for enhancement, the technology should be regulated, treated as research on human
subjects, and closely monitored for its
effects. Both authors are worried about
uses in the military and for children or
other individuals whose choices might be
compelled. McGee is particularly troubled by the inequities, especially on an
international level, that will arise if this
technology is left to a market economy.
Our discussions have convinced us that
(Continued on Page 8)
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Ask the ethicist:

The patient in the middle — when perspectives differ
uestion: Mr. M, a 65-year-old
man with chronic obstructive
pulmonary disease, was admitted
for pneumonia. He had no
immediate family and had named a pastoral minister as his surrogate. His
refusal to be intubated was well-known
to his primary physician. He was placed
on a medical unit and started on antibiotics. On the second hospital day, he
developed severe respiratory distress, was
intubated by the house officer on duty
and transferred to the intensive care unit.
Mr. M’s primary physician subsequently spoke to the surrogate decisionmaker and recommended continued
intubation because Mr. M might recover.
The surrogate was uncomfortable going
against the advice of the physician and
agreed. Over the next 72 hours, Mr. M
did not improve. The physician proposed
withdrawing the paralyzing and sedating
agents to allow the patient to “wake up”
to confirm or refute his prior decision
refusing intubation. Nurses caring for
Mr. M were concerned that he would suffer unnecessarily by withdrawing his
medications and they were doubtful he
would have decision-making capacity.
The nurses further questioned whether
they were meeting the needs of the
patient, the physician or the surrogate.
How would you advise the nurses?

R

esponse: Most healthcare professionals believe that patients’
wishes about life-sustaining
treatment (LST), expressed prior to the
actual need to make a decision, are subject to change. This belief generates
uncertainty and discomfort among
healthcare professionals that is compounded in the presence of prognostic
uncertainty. However, healthcare practitioners are morally accountable to choices
made without knowledge of outcomes.
One moral issue concerns conflicting
prerogatives and procedures of the different healthcare professions.1 A nurse’s discomfort can be compounded by our role
in LST decisions. In fact, nurses do not
make LST decisions. The physician
makes a medical decision but it is often
the nurse and other care providers who
become the agents of the harm they per-

ceive. In this case, most likely a nurse
will be asked to “wake up” Mr. M.
The American Nurses Association
Code of Ethics, Social Policy Statement
and various position statements regarding topics on end of life are quite clear
that nurses ought to be actively involved
in decision-making processes. Working
with patients and surrogates to facilitate
decisions is a clinical nursing imperative.
Nursing’s worldview and beliefs about
personhood mandate consideration of values and beliefs.
In the case of Mr. M, staff nurses justifiably felt a moral dilemma. The benefit
to pursuing “aggressive” LST for Mr. M
with antibiotics and ventilatory support
is that his infection is potentially reversible and he could survive and have a
meaningful recovery. The harms from the
aggressive LST are the burdens of ventilatory support and intravenous medication administration that may require
restraints. Reasonable people may deem
them as justifiable if he recovered.
There are, however, other relevant
harms to consider — most notably violating Mr. M’s expressed refusal to be
intubated. Advance directives may be
changed in the actual circumstance
because patients may be confronted with
the decision in a context they had not
anticipated. But is this true for Mr. M?
The nonaggressive treatment option
would mean Mr. M either never would
have been intubated or now would be
extubated. Here the good arises from
respecting his wishes and the harms
avoided by not using the ventilator. The
questions about his wishes are just as
confusing when choosing this course of
action as when choosing aggressive treatment. The difference is beliefs about
what Mr. M would want and about the
likelihood of his potential recovery.
In this case, the physician sought clarity by “waking up” the patient. Since the
physician has moral and legal accountability for Mr. M, it is understandable
that she would want certainty. Prognostic
certainty is unattainable. Therefore, certainty that Mr. M would want or not
want the treatment is the only certainty
to pursue. The crux of the dilemma is
whether this is an achievable outcome.
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There are harms to reducing the narcotizing agents. Mr. M will feel discomfort
from this course of action and it may be
unreasonable to expect he will be well
enough psychologically or physiologically
to make a decision. To have decisionmaking capacity, one must be able to
hear, think clearly, and process information. Had not Mr. M protected himself
from this potential harm by appointing a
surrogate? Although the physician’s needs
are understandable and even may be ethically justifiable, the principle of respect
for persons would require the physician to
insure that she was addressing the patient’s and not her own needs. Why not
rely on the surrogate?
Surrogate decision-making is founded
on the principle of substituted judgment:
the surrogate attempts to reproduce the
decision the patient would make if capable of doing so. Or if the surrogate does
not know what the patient would decide,
then he/she should use the standard of
best interests and balance the benefits
and harms of therapy. But, in this case,
the surrogate is doing neither; he is
defaulting to the physician’s wishes.
As in any ethical dilemma, the clinician’s first step should be to sort out
his/her feelings, values and beliefs. The
second step is to clarify the prognosis.
The third step is to clarify Mr. M’s feelings, values and beliefs. The nursing staff
has an advocacy role at this point. They
are not in a position to decide the course
of action, but they must work with the
physician and surrogate to assist with
decisions. The surrogate needs clarification of his role and empowerment to use
substituted judgment even if it conflicts
with the plan of care. Substituted judgment is most respectful of Mr. M’s autonomy and an important part of the
experience for the surrogate. Neither the
physician nor the nurse should allow a
surrogate to misrepresent the patient’s
wishes. Only if the surrogate continues
to refuse to assert Mr. M’s values, would
awakening Mr. M to permit him to represent himself become justifiable.
Finally, all members of the healthcare
team caring for Mr. M should carefully
consider their values and beliefs. It is
(Continued on Page 8)

The legal column:

End of life decision-making for patients with dementia
By Leslie Pickering Francis, PhD, JD
Alfred C. Emery Professor of Law
Professor of Philosophy
University of Utah, Salt Lake City

I

n decision-making for patients
with dementia, law and bioethics
recognize two central goals: protecting the patient’s autonomy and
protecting the patient’s best interests.
These two objectives are not always consistent, however, nor easily applied over
the long, downhill course experienced by
most patients with dementia.
The case of Edna MF, decided by the
Wisconsin Supreme Court in 19971 is
one example. Edna MF was a 71-year-old
woman with Alzheimer’s disease who had
been tube fed since 1988. Bedridden,
with contracted and immobile limbs, she
was described as alert at times, but without purposeful responses to stimuli or
the capacity to interact with her surroundings. In 1994 her sister, as courtappointed guardian, sought removal of
the feeding tube; the nursing home
ethics committee agreed, but a niece
objected. Edna’s sister, with the support
of an additional guardian ad litem,
sought a court order to discontinue the
feeding tube, citing Edna’s statement in
1967 that “I would rather die of cancer
than lose my mind.”
The trial court refused the order and
the Wisconsin Supreme Court agreed,
requiring clear and convincing evidence
of the patient’s wishes for life-sustaining
treatment to be discontinued for a
patient not in a persistent vegetative
state. The Court further contended that
“as a matter of law” it could not be in the
incompetent patient’s best interests to
have the feeding tube withdrawn without clear advance indication of his/her
wishes.
This decision is deeply problematic. It
fails to respect what is known about
Edna MF’s values. It ignores the views of
her guardian and guardian ad litem and
turns what should be an empiricallygrounded judgment about interests into
a legal rule. Indeed, given her inability
to interact with her surroundings, examination of the facts might question

whether continued tube feeding was in
her best interests. The court’s only
justification was the assumption that a
decision to withdraw life-sustaining
treatment is irrevocable. Its clear and
convincing evidence standard has not
been adopted by most states — although
the Edna MF decision is being employed
by right-to-life advocates in other states
— but the many legal breakdowns the
case illustrates are not unusual.
First, Edna MF was a patient without
a formal advance directive. The evidence
about her wishes was 30 years old and
not aimed at her current circumstances.
Second, Edna MF had not selected her
own proxy. Third, Wisconsin remains
among the clear minority of states without a statute authorizing a prioritized list
of surrogates to make healthcare decisions for incapacitated patients. Finally,
the Wisconsin court confused judgments
of law and fact, and judgments about a
patient’s interests and wishes. As a result,
the court never examined whether continuing care was in Edna MF’s interests.
Despite such legal breakdowns, in
many states the law affords more methods
than are generally recognized to avoid a
situation such as Edna MF’s. Physicians
caring for patients with dementia might
want to be alert to some of these possibilities. Most importantly, patients with
dementia may retain the capacity to exercise some legal powers on their own, even
when they have lost capacity for others.
Judgments about capacity should be decision-specific, inquiring whether there is
sufficient understanding for a decision to
be genuine and whether it furthers autonomy. Typically, the abilities required
include basic understanding of the choice
to be made, the available alternatives and
their likely results, a sense of values, and
capacity to process information to further
those values.
As patients with dementia lose memory and cognitive skills, complex choices
about medical decisions may prove too
4

difficult. They may, however, retain sufficient understanding to appoint a proxy
to make their healthcare decisions.
Patients who can still recognize family
members, on whom they know they want
to rely, may have this capacity, even if
short-term memory has faded and conversations are forgotten day to day. The
analogy is to capacity to make a real will
and, as with real wills, it is important to
have assurance that the patient is not
subject to undue influence or abuse in
creating a special power of attorney.
Because surrogate decision-makers
with special powers of attorney can
respond to changed circumstances, they
are preferable to living wills as advance
decision-making devices. They are especially important in Massachusetts, one of
three states without living will legislation. Moreover, patients with dementia,
even in relatively advanced stages, are
unlikely to meet the terminal illness or
persistent coma triggering requirements
for the applicability of living wills in
many states, including Vermont and
New Hampshire. Finally, as the patient’s
chosen decision-maker, special powers of
attorney also bear the imprimatur of the
patient’s choice — at least of the decision-maker if not of the choice itself.
Another important legal tool is the
statutory authorization of surrogate decision-makers. Such lists clarify who is to
speak for the patient, beginning with the
appointed guardian and assuming as
default family members in the order of
consanguinity. Some states also authorize
a variety of other surrogates, including
close friends. The idea of these statutes is
to approximate the patient’s own choices.
Surrogacy statutes typically provide that
decisions should be made in accord with
the patient’s wishes to the extent known,
or in accord with the patient’s best interests. Had Wisconsin had such a statute,
the authority of Edna MF’s sister, as both
guardian and closest available relative,
would have been established.
(Continued on Page 7)

Ethics and the humanities:

Just Here Trying to Save a Few Lives:
Tales of Life and Death from the ER
By Pamela Grim, MD

Review by Catherine Belling, PhD

Warner Books, New York, 2000, 307 pages

I

n the past decade, the emergency
department has, thanks largely to
television shows like NBC’s fictional
ER and the Learning Channel’s documentary series Trauma, become the
medical arena most familiar to popular
audiences. This is not surprising, considering the high stakes of emergency treatment and the constant sense of crisis that
makes emergency medicine a natural
source of high-impact dramatic stories.
Pamela Grim, in Just Here Trying to
Save a Few Lives, rejects the television
versions, with their neat endings and
packaged messages, in favor of a grittier
look at her own experience of being an
emergency physician. Another doctor’s
recent account of emergency medicine,
Julia’s Mother by William Bonadio (St.
Martin’s Press, 2000) suggests in its subtitle, Life Lessons in the Pediatric ER, a
didactic purpose. ER stories, such titles
imply, can teach us something about life,
especially by making us imagine death,
which is always present in these stories.
The ER provides a sped-up microcosm
of humanity in extremis, but the extreme
conditions are not safely out of reach,
like wars or natural disasters in foreign
countries. Instead, the real fascination of
the ER, I think, comes from the fact that
its drama is always hauntingly close to
home.
Grim’s book plays with this didacticism. It is constructed as a set of antilessons as if, in order to survive as an
emergency physician, one must know not
just the rules, but also their limits. As
her title suggests, Grim’s view is that
simply trying to save a few lives (and
often failing) is often as much as one can
hope for. To understand life is a far harder
thing to do, and the chaotic unpredictability of life — and death — in the
emergency room can make it especially
resistant to comprehension.

Associate Director, Institute for Medicine in Contemporary Society
State University of New York, Stony Brook
Appropriately, then, Grim begins by
suggesting that a normal response to the
stresses of emergency medicine may well
be to try and escape. Her book is framed
by stories from outside the ER, of Grim’s
own burnt-out attempts to leave emergency medicine. Her choice of sanctuaries, however, implies a great deal about
her vocation, pointing to the truth in
that over-used comparison of the ER
with a “war zone.” She escapes first to an
appallingly undersupported clinic in
Nigeria and then to refugee camps in
Bosnia and Macedonia. Grim finds work
in situations that leave her nostalgic for
the comparative order and the well-filled
supply cupboards of the American ER.
Grim’s remorseless indictments of the
mismanagement of healthcare in both
Africa and the Balkans serve as a subtle
commentary, too, on the political and
socioeconomic underpinnings of what
goes on in the urban American emergency room. Perhaps one of the most
trenchant observations she makes about
emergency medicine concerns the impossibility of rescue: most of these patients,
victims of poverty, guns and substance
abuse, come from “the darkest side of
life” and, she warns, “when you are finished with them, that’s most likely where
they’ll return.”
Grim explores the soul-destroying
effects on doctors of this exasperating
pattern. The core of her book consists of
a series of what she ironically calls
“lessons in emergency medicine.” These
“lessons” serve, in fact, to show us how
no set of simple “how-to” rules can prepare one for the ER. Narrated in the
second person, addressing the reader
directly, Grim leads us through the steps
of “what to do when someone dies”: she
describes having to cut off a rented
tuxedo from the father-of-the-bride who
collapsed at the wedding, and then hav-

5

ing to tell his daughter, still in her wedding gown, that he has died. She teaches
us “how to deliver a baby” by telling the
story of an urgent and messy C-section
done on a mother already brain-dead
from a gunshot wound. An obstetric surgeon who arrives during the delivery is
appalled by the poor surgical technique
he sees until he realizes that different priorities apply in the ER.
The lesson on “how to write a prescription” explains the complexities of
identifying drug addicts, and in “how to
crack a chest,” Grim describes performing a thoracotomy on a dying policeman
who was also her dear friend. The lesson
that follows from this is, of course, “how
to burn out.”
For Grim, practicing emergency medicine means complete immersion in an
alternative world, a place where rules are
broken when there isn’t time to follow
them and where “lunacy prevails” among
both patients and professionals. Her tone
is admonitory, the stories offered to us as
an ironic — and seductive — warning.
What goes on here, Grim implies, will
fascinate you; it may also test your faith.
You will see beneath the ordered surface
of normal life and imagine yourself there.
Grim avoids the easy moral, and the
“lesson” of her book, unlike that of TV
ER stories, is a subversive one: much of
the time, the plotted meanings of edifying stories simply cannot apply. But
Grim, despite her self-doubt, seems to
thrive on exasperation, on the conditions
and the patients she calls “inexplicable,”
the ones who break the narrative rules,
giving us insights into the lunacy of
human experience. And against this
backdrop, against odds that Grim never
flinches from revealing, we also find the
infectious and often unreasonable joy
that still does come, once in a while,
from “saving a few lives.” ■

Dialogue:

Equity in liver allocation

I

n his article, “The fight over how to
allocate livers” (Lahey Clinic Medical
Ethics Newsletter, Fall 2000), Robert
Veatch describes the conflict between the
U.S. Department of Health and Human
Services (HHS) and the United Network
for Organ Sharing (UNOS). HHS wants
to move towards a national list for allocating scarce livers in order to reduce
regional differences in waiting list times.
UNOS has employed a system giving
local organ procurement organizations
significant priority for scarce organs. This
is sometimes seen as a conflict between
large programs treating the sickest
patients — who would be benefited by a
national list — and the smaller programs
who benefit from local priority. Veatch
correctly understands it also to be an
ethical conflict between those who use
consequentialist reasoning to support
allocating livers to produce maximal
benefits from a scarce resource and those
who seek a more equitable distribution
even at some cost in overall benefits.
Whatever one’s view of equity, it does
not seem equitable or fair that where one
happens to live should greatly affect how
long one waits for an organ, particularly
since a long wait can sometimes mean
not getting it at all; many persons die
each year while on waiting lists for a liver
transplant. So the current system that
HHS is seeking to change is difficult to
defend on grounds of equity.
Even on consequentialist grounds, as
Veatch notes, the data are ambiguous
about whether local priority increases
overall benefits through higher levels of
donation and reduced organ deterioration
from shorter ischemia times (length of
time blood supply is deficient), but, for
the sake of argument, I will assume that
some local priority does increase overall
benefits. Veatch is then correct that the
conflict is one between equity and maximizing overall benefits. However, I want
to broaden the debate some by questioning the account of equity that Veatch and
HHS appear to share.
Both Veatch and HHS criticize the
current system of local priority because it

can result in patients with less severe
illness receiving priority over sicker
patients. For example, organs may go to
Status 2 patients, who are seriously ill
and usually hospitalized, instead of to
sicker Status 1 patients with acute fulminant liver disease and a life expectancy
fewer than seven days. Veatch favors giving priority to the sickest patients as an
expression of the priority to the worst off
that equity or justice requires. If we
assume that Status 2 patients also have
liver disease that will ultimately prove
fatal without a transplant, then the difference between Status 1 and 2 patients
is a matter of urgency — how quickly
must the patient get a transplant to
avoid dying. Veatch and HHS appear to
assume that urgency is the proper criterion for equity. But is it?
To assess the moral importance of
urgency in organ allocation, we need to
distinguish between temporary and persistent scarcity. In temporary scarcity,
there may be a period in which available
resources are insufficient to meet the
need, but that period is temporary and
over time resources will be sufficient to
meet the full need. When a lifesaving
resource is temporarily scarce, it is reasonable to treat the most urgent cases
first to avoid their dying before the
scarcity is relieved; it will be possible to
treat the less urgent cases later. This is
simply a way to increase the number who
can be treated.
Persistent scarcity, on the other hand,
limits how many can be treated, and so
giving preference to the most urgent cases
determines who will be saved and who
will die, but does not change the number
who can be saved. It is hard to see why
the fact that one’s case has reached Status
1 urgency when a liver happens to become available would make it equitable
that one gets it. In persistent scarcity,
urgency should have little weight in
selection of patients all of whose lives are
threatened by their disease.
What other factors does equity require
that we give weight to in allocating
scarce livers? There is not space here to
try to provide a full answer, but let me
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suggest one other important consideration. Imagine two Status 1 patients of
equal urgency who each need the one
organ we have available for transplant
and who are otherwise similar except that
one is age 25 and the other is age 65.
Does equity or fairness require that we
give each an equal chance to receive the
scarce organ? Suppose the 25-year-old
patient is Status 2 because he is expected
to live for more than seven days, but less
than one month, without a transplant.
Does equity or fairness now require that
the 65-year-old Status 1 patient receive
the scarce organ? Many would say that in
both of these cases the younger patient
should receive priority. Why? Consequentialists might argue that we get a
greater benefit in expected life-years by
treating the younger patient, but that
will not always be so and, in any case, I
agree with Veatch that consequentialist
reasoning should not be decisive here.
Equity or fairness also favors the younger
patient who will have had so much less
life than the older patient if not treated.
I have argued elsewhere that equal
opportunity to live a full life requires
favoring the younger patient who will
have been denied so much more of a full
life without treatment than the older
patient.1 Alan Williams has characterized
this as the fair innings argument — the
older patient has had many more years of
life and it would be unfair to give additional years to him while denying more
years to the younger patient who has had
so many fewer.2 Frances Kamm supports
a notion of need according to which the
patient who will have had less life if not
treated has the greatest need for the
treatment.3
However the argument is formulated,
the point is that equity or fairness is in
significant part a backward-looking consideration — it looks back at how much
the candidates for a resource have already
had of what the resource can provide.
Urgency, on the other hand, is a forwardlooking consideration — how soon will
a person suffer the loss that a scarce resource can prevent. In organ transplantation, persistent scarcity differences in the

backward-looking consideration of how
much life a patient has had will often be
much greater, and more important
morally, than differences in how quickly
a patient will die without treatment.
Equity or fairness requires that greater
weight be given to age than to urgency.
So I am on Veatch’s side in the consequentialism/equity conflict, though I do
not believe that concern for equity
should always outweigh aggregate benefit, but I have tried to suggest one important respect in which equity is more
complex than the appeal to urgency.

Dan W. Brock, PhD
Charles C. Tillinghast, Jr.
University Professor
Professor of Philosophy and
Biomedical Ethics
Director, Center for Biomedical Ethics
Brown University, Providence, RI
Brock DW. Justice, health care, and the
elderly. Philosophy and Public Affairs 1989
Summer;18(3):297–312.
1

Williams A. Intergenerational equity: An
exploration of the ‘fair innings’ argument.
Health Economics 1997:117–32.
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3 Kamm F M. Morality, Mortality. Vol. 1: Death
and Whom To Save From It. New York: Oxford
University Press, 1993.

Professor Veatch’s reply

D

an Brock adds clarity to complex issues. We agree that the
fight over allocating livers
involves disagreement between those
who would allocate based on consequences and those who would include
justice. From the justice perspective, if
the most urgent patients beyond a local
area are worst off, they have claims on

organs even if that allocation would not
maximize outcomes.
Brock challenges us to think more
carefully about whether those with most
urgent needs (Status 1) are necessarily the
worst off. If less urgent patients are just
as likely to die and die just as miserably,
then Status 1 patients are not worse off,
but merely further along their life trajectories. If less urgent patients eventually
face equally awful lives, then their justice
claims are equal.
When I suggested Status 1 patients
were worst off, I did not spell out why.
Consider three reasons. Since less urgent
patients have longer times before their
cases become critical, they are more
likely not to die for lack of transplants.
Their disease could fail to progress.
Other technologies (xenografts, artificial
organs and new therapies) may negate
the need for homografts. They may
receive organs when no Status 1 patients
are available.
It is reasonable to calculate how
poorly off someone’s life is by calculating
the life’s expected total quality-adjusted
life years. This suggests Brock is right
about age being a legitimate consideration. I have argued that younger persons
have greater justice-based claims for
organs for this reason.1,2 But it also
means that less urgent cases are more
likely to avoid miserable outcomes and
can reasonably be considered better off.
Two other reasons exist why Status 1
patients might have stronger justice
claims. Some people believe that presently identified suffering persons have
greater justice claims than unidentified
persons who will eventually suffer just as
much (the “identifiable lives problem”).
That claim is controversial, but may be

justified. If Status 1 patients are more
certain to be among the worst off, they
may also have justice-based claims for
this reason.
Finally, justice is sometimes used to
support a policy of “first come first served”
when other criteria cannot be identified
for just allocations. If a first-come policy is
a valid criterion for resolving ties among
people who are worst off, then giving Status 1 patients priority may be a crude
marker for who has reached this status
first. That claim will not always be true,
but it is a good approximation. It may be
more defensible than attempting to determine when less urgent patients have
become among the worst off. Other justice-based considerations (such as age or
waiting-list time) could also be factors in
fair allocation. What is critical is that the
discussion between Brock and me focuses
on the complexities of determining who is
worst off. If less urgent patients have justice-based claims, it is not because they
will benefit more, but because somehow
we can argue that they are as poorly off as
Status 1 patients. I am convinced that, in
general, they are not. ■

wishes or, in the absence of reliable information, in accord with the patient’s
interests. Physicians’ discussions with
patients about their wishes or preferred
surrogates may be a helpful source of
information.
On the other hand, resort to the
courts may be necessary to identify a
decision-maker with formal legal power
to speak for the patient when no advance
directive is applicable and there are disputes about the patient’s wishes or inter-

ests. It should also be considered when
there is doubt about the validity of an
advance directive. (Whether it was procured under undue pressure or where
elder abuse is suspected, for example.)
Some of the many state statutes guiding
substitute decision-makers to act in
accord with the patient’s known preferences or best interests provide for adjudication when a surrogate appears to be
violating these standards. ■

Robert M. Veatch, PhD
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The Kennedy Institute of Ethics
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Legal (Continued from Page 4)
Finally, advance directive statutes add
to, rather than undermine, patients’
rights to determine care. The presumption that life-sustaining care should be
continued when a patient does not have
an advance directive — a presumption
approached by the Wisconsin Court, at
least for a patient not in a persistent vegetative state — is simply false. On the
substituted judgment standard, surrogates should make decisions in accord
with what is known about the patient’s

7

1 (563

N.W. 2d 485 (Wis. 1997)).

Brain chips (Continued from Page 2)
public debate and multidisciplinary evaluation from thinkers in the fields of computer
science, biophysics, medicine, law, religion, philosophy, public policy and international
economy are urgently needed. ■
Artificial vision system for the blind announced by the Dobelle Institute. Press Release. Science Daily
<http://www.sciencedaily.com/releases\2000\01\000118065202.htm>.
2 Headlam B. The mind that moves objects. The New York Times Magazine June 11, 2000:63–4.
3 Mann S. Wearable computing: A first step toward personal imaging. Computer Vol. 30, No. 2, February 1997. <http://www.computer.org/co1997/r2025abs.htm>.
4 Mann S. Wearable, tetherless, computer-mediated reality (with possible future applications to the
disabled). <http://wearcam.org/tetherless/>.
5 Augmented Memory <http://www.media.mit.edu/projects/wearables/augmented-memory. html>. June
1997.
6 Thomas P. Thought control. New Scientist March 9, 1996.
7 Dawley H. Remembrance of things past — on a chip. Business Week August 5, 1996.
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Ethicist (Continued from Page 3)
difficult to care for and about a patient through decisions one does not support. If an
intractable conflict exists with the plan of care, the nurse should withdraw from the
patient’s care but arrange for a replacement.

Carolyn Hayes, PhD, RN
Nurse Researcher, Center for Excellence in Nursing Practice
Brigham and Women’s Hospital
Boston, MA

Aileen R. Killen, PhD, RN
Director of Nursing, Perioperative Services
Memorial Sloan-Kettering Cancer Center
New York, NY

O

utcome: Mr. M’s respiratory status continued to deteriorate. His physician
decided that further care would be futile. Ventilatory support was withdrawn,
comfort measures were instituted and Mr. M died within a few hours. ■
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